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Abstract 
The exception of res judicata is regulated in a simple way in the Procedure Code still applied at the article no. 166. Further more, 
here one can find formulations such as authority or power of res judicata which led to numerous discussions and interpretations. 
Some jurists consider that the two terms are synonymous, but others bring into discussion contrary arguments. 
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1. Introduction 
The Romanian law tends to unify the judiciary national practice with the European one, due to, mostly, the 
Romania frequent convictions at CEDO. Within this context, we consider one can take more attention to the 
interpretation and application of the concept of res judicata.  
The present material proposes to analyze this notion, as it was regulated by the article no. 1201 in the old 
Romanian Civil Code, as this institution does not have a correspondent in the Civil Code, applied beginning with the 
1st of October 2011. 
The regulatory was moved in the new Civil Procedure Code, unapplied yet, with the article no. 424 and 426. 
After this approach, we shall discuss this institution, as it is regulated in the European legislation; we also 
mention if these rules and transposed into the Romanian legislation. 
ue to the above mentioned controversy, within the new 
regulatory, the meaning of the idea res judicata, respectively authority /power of res judicata, stands still. 
At the level of the European law, the authority of the res judicata represents a fundamental principle. 
We shall complete our comparative study with both decisions of the High Court of Justice in Romania and 
CEDO jurisprudence. 
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2. Notion of "Res judicata" 
 
According to the Explanatory Dictionary of the Romanian language, the term "res judicata" is explained as a 
principle of the public according to which what has been decide by an act of justice, good or bad, it is considered to 
express the truth and the judgment cannot be resumed. 
Res judicata ends irrevocably, any litigation in which the parties have used all the open remedies and available to 
them by the law. 
 
3. Regulation of the power principle of the res judicata 
 
3.1.  Brief legislative presentation 
 
Because this institution has no correspondent in the New Civil Code of Romania, which entered into force in 
October 1, 2011, we intend to analyze this notion as it was regulated in the old Civil Code Roman art. 1201. 
At present, this regulation has been moved to the new Code of Civil Procedure (According to paragraph 1200 
section 4 in relation to paragraph 1202 (2) the old Civil Code, in the relationship between the parties, this 
assumption is absolute, meaning it cannot be inserted a new action in which to claim the establishment the contrary 
to what was stated previously legally), still not entered into force, art. 424 and 426. 
The current Code of Civil Procedure knows this event, quite briefly, in art. 166. 
3.2.  Analysis regulations of the old Civil Code  
According to the article 1201 of the old Roman Civil Code, there is res judicata "when the second request in the 
judgment has the same objective, it is founded on the same cause between the same parties and made by them 
against them in the same quality". So, according to this article res judicata exists even if in the new process the 
parties are in the other qualities. 
The principle of res judicata prevents not only the judging once again of a finished process  with the same 
subject, the same case and held between the same parties, even with the reversed procedural position, but also the 
contradictions between two judgments, meaning that the recognized part rights by a final decision is not 
contradicted by another posterior decision given in another process. 
Order for there to the object identity between two actions, the object does not need to be formulating both in the 
same way, it is sufficient that by the content of those actions to result that the final goal pursued is the same in the 
both actions (The High Court of Cassation and Justice, Civil and Intellectual Property Section, Decision no. 4525 of 
30 May 2005). 
The principle of the res judicata correspond to the necessity of the legal stability and social order, being 
forbidden to return in the court the already contentious issue resolved and shall not affect the right to a fair judging 
provided for by art. 6 ECHR, because the right of the access to the justice is not absolute, it can meet limitations 
resulting from the application of the other principles. 
3.3. The current regulation of the principle of the res judicata power 
Article 166 of the Civil Procedure Code provides that "except of the res judicata power can rise by the parties or 
the judge, even before the courts of appeal ". 
The exception of the res judicata power was dedicated by the judicial practice at the highest level of the judicial 
review. 
Thus, the Decision 496/8 March 1975 of the Supreme Court, Civil Division, clear up the compulsory character 
of the dispensation remained final: "The principle of res judicata prevents not only the judging once again of a 
finished process with the same subject, the same case and held between the same parties, even with the reversed 
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procedural position, but also the contradictions between two judgments, meaning that the recognized part rights by a 
final decision is not contradicted by another posterior decision given in . 
In the recent jurisprudence of the Supreme Court (Decision no. 735/22.02.2008, issued by the HCCJ - 
Commercial Section in case no. 4679/44/2006) showed that:  from the checking of the High Court of Cassation and 
Justice Decision no. 3556 of 10 November 2006 it is found that the object of the action for annulment in the first 
issue as the criticism of appeal have the same issues of law that have already been solved by the right decision. 
Therefore, from the foregoing, the High Court finding that Decision no. 3556/10 November 2006 of the High Court 
of Cassation and Justice have the force of the res judicata in relation to the subject of the present action for 
annulment, set by art. 364 Civil Code will admit the exception invoked of the respondent.  
4. Res judicata in the Roman Criminal Law 
The Criminal Law or the Criminal Procedure does not provide a definition of the res judicata, does not identify 
the nature or the legal status, as does the civil law (Article 1201 of the Civil Code, art. 166 of the Code of the Civil 
Procedure); there are only expressis verbis statements of the principle in the some criminal procedure provisions 
(art. 10 letter j, art. 22 CPC) or explanations point (art. 3859 paragraph 15 thesis I CPC). 
However, the principle is fully operational and in the criminal procedure law, the doctrine configured its 
definition as "all the effects provided by law, final judgment, in order to be executed and to prevent a new 
proceedings for the same act (...) the final criminal judgment is considered that expresses the truth" (Udroiu, 2009, 
p. 51). 
Although the definition refers to the criminal judgments which solve a substantive law report having as object 
the criminal liability, the principle should be considered for those incidents and in the criminal judgments which 
have not such an object, but which resolves extraordinary paths review (appeal for annulment, revision) or issues 
regarding the execution phase of the criminal process. 
5. Res judicata in the ECHR jurisprudence 
The lately ECHR jurisprudence, in the last period, sets, with the value of the norm over constitutional, the unable 
pronunciation in the identical cases of some contradictory diametrically opposed solutions using very similar notions 
of the judicial precedent. 
Note that the ECHR decisions are themselves the judicial precedents that require the national courts to the 
consensus judgments with the ECHR practice in the matter of law. 
Also, it should be noted that ECHR decisions cited below refer directly or indirectly to the judicial precedent as 
part of ensuring the unitary interpretation and application of the law. 
High Court of Cassation and Justice (Decision no. 2307/04.06.2008, pronounced  by the ICCJ - Administrative 
and Contencios Department  in the file no. 5732/2/2007) has used excellent the ECHR jurisprudence, showing that 
the national court has the role of assessing, on the one hand, in terms of art. 20 of the Constitution on whether 
priority of treaties on fundamental human rights where Romania is a party (in this case it was the ECHR) and, on the 
other hand, in the sense of art. 148. (2) of the Constitution with regard to the compatibility and consistent of the 
national law rules with the EU regulations and jurisprudence. 
These assertions are supported and by the Judgment of 06.12.2007 of the European Human Rights Court (Case 
Beian against Romania) which was found a violation of the European Convention on the Human Rights, art. 6, par. 
(1). 
Through the pronounced judgment in the case Beian against Romania, ECHR condemned the Romanian state for 
the reason that Romanian judicial system does not provide the legal circuit stability by allowing the.pronunciation 
for the identical cases of the contradictory and diametrically opposed solutions.  
Also, in the case Pilot Service against Romania, ECHR has held that the obligation to execute a decision is not 
limited to devices because the art. 6.1 of the Convention does not make any distinction between cases in which it 
upheld the action and refusing it, the judgment must be respected and enforced, regardless of outcome of the 
process. 
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In addition to the above, in the case Amuraritei against Romania (All these cases were considered and through 
the conclusion from 27.11.2008 (unpublished), pronounced by the Campina court in case no. 816/204/2008), the 
ECHR ruled that the right to a fair judgment guaranteed by art. 6 & 1 must be interpreted in terms of rule of law as 
part of the common heritage of the States signatory to the Convention, the principle enunciated in the Preamble to 
the Convention. 
One of the fundamental elements of the rule of the law is the principle of the juridical reports, which includes, 
among others; the final solution given by the courts can no longer be disputed. 
For this principle states must take due care to be identified the related proceedings and to prohibit the reopening 
of the judicial proceedings relating to the same problem. 
6. Conclusions 
According to the author, "res judicata" and "res judicata power" are not synonymous. Res judicata is part of the 
power of the res judicata. In other words, the existence of a judgment may be invoked within another process, res 
judicata when invoking exclusivity decision or the force of res judicata when it is invoked its obligation, without in 
the second process to be the same parties, to discuss the same subject and the same cause (Tabarca, 2005). 
In the present, the context of growing concern for the unification of jurisprudence (In the Superior Council of 
Magistracy has formed a committee to unify jurisprudence in 2011), the concerns due primarily the frequent of 
condemnations of Romania to the ECHR (In the July 2009 Report of the Commission of the European Communities 
to the European Parliament and the Council it is recommended to Romania the unification of jurisprudence, 
including simplification of the procedure applied to appeals on points of law, in interpreting and applying the law in 
a coherent manner), I think that it might be paid more attention to the interpretation and application of the notion of 
res judicata power.  
The Roman law principles remain valid today, in the Roman-German and Anglo-Saxon law systems, because 
their crystallization in a long and uniform practice. Moreover, the principle longa diehard diuturna consuetudo 
opinio juris sive necesitatis presents a particular relevance in this case, the previous jurisprudence being applicable 
to the new regulations. In this way, the controversy between the two terms has not ended yet. 
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